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Appellants request the opportunity for a personal appearance before the Board of Appeals 
to argue the issues of this appeal. The fee for the personal appearance will be timely paid upon 
receipt of the Examiner's Answer. 
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Real Party In Interest 

The real party in interest is 3M Company (formerly known as Minnesota Mining and 
Manufacturing Company) of St. Paul, Minnesota and its affiliate 3M Innovative Properties 
Company of St. Paul, Minnesota. 



Related Appeals And Interferences 

Appellants filed an appeal of a final decision rejecting the claims of U.S. Application No. 
10/817,439 ("Roll Stabilizing Release Liner," Zoller) with the Board of Patent Appeals and 
Interferences (Appeal 2010-008798). A Decision on Appeal affirming the Examiner was mailed 
October 20, 2010. A Request for Rehearing under 37 CFR 41.52(a)(1) was filed on December 
14, 2010. An amended Request for rehearing was also filed on December 14, 2010. 

Appellants note that the issues and arguments addressed in the current appeal are closely 
related to the issues and arguments addressed in Appeal 2010-008798. 

Appellants are unaware of any other related appeals or interferences. 

Status of Claims 
Claims 1-3, 1 1-18, and 20-26 are pending. 
Claims 17, 18, and 20-26 have been withdrawn. 
Claims 1-3, 11-18, and 20-26 stand rejected. 
Claims 1-3, 11-18, and 20-26 are being appealed. 



Status of Amendments 
No amendments have been filed after the final rejection. 



3 



Application No.: 11/568,376 



Case No.: 59715US004 



Summary Of Claimed Subject Matter 

In the following summary, element number in bold brackets refer to the exemplary 
embodiment of FIG. 1, as described at Page 6, lines 3-23. 

Independent claim 1 provides an adhesive tape assembly [20] comprising a double-sided 
adhesive tape [22] comprising front [24] and back adhesive sides [28], a first release liner [11], 
and a second release liner [10]. (Page 2, lines 7-11). Each of said adhesive sides comprising a 
pressure sensitive adhesive, e.g., PSA layers [26] and [30]. (Page 2, lines 9-11.) PSA layers are 
described at, e.g., Page 11, line 6 - page 12, line 2. 

The first release liner [11] has a release side [17] comprising a release material [13] in 
contact with, bonded to and readily removable from one of said adhesive sides, and a first liner 
back side [19]. The second release liner [10] has a release side [16] comprising a release 
material [12] in contact with, bonded to and readily removable from the other of said adhesive 
sides, and a roll stability side [18] comprising a roll stability material [14]. The roll stability side 
[18] contacts the back side [19] of the first release liner [11] when the adhesive tape assembly 
[20] is formed into a roll [32]. 

The roll stability material [14] comprises an ethylene vinyl acetate (see, e.g. page 7, line 
20 - page 8, line 29) and provides a substantial increase in roll stability, when said adhesive tape 
assembly [20] is formed into a roll [32]. (See, e.g., page 2, lines 22-31.) 

Dependent claim 14 depends from claim 1, and further requires the roll stability material 
[14] comprises an ethylene vinyl acetate having a vinyl acetate content of at least about 5% and 
less than about 28% by weight. (See, e.g., Page 7, line 20 - page 8, line 5.) 
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Grounds of Rejection to be Reviewed on Appeal 
I. Claims 1-3 and 11-16 stand rejected under 35 USC § 103(a) as purportedly unpatentable 
over Johnson et al. (US 5,167,995) individually or in view of Zoller et al. (US 6,365,254). 
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Argument 

I. Claims 1-3 and 11-16 stand rejected under 35 USC § 103(a) as purportedly 
unpatentable over Johnson et al. (US 5,167,995) individually or in view of Zoller et al. (US 
6,365,254). 

A. Claims 1-3. 11-13. 15 and 16. 

Claims 2-3, 11-13, 15 and 16 will stand or fall with independent claim 1, from which they 

depend. 

1. The Examiner has failed to provide any rational basis for modifying the references. 

Independent claim 1 requires, in part, an adhesive tape assembly comprising a first release 
liner and a second release liner. The second release liner comprises a roll stability side comprising 
a roll stability material which contacts the back side of the first release liner when the adhesive 
tape assembly is formed into a roll. The roll stability material comprises an ethylene vinyl 
acetate and provides a substantial increase in roll stability, when the adhesive tape assembly is 
formed into a roll. 

The Examiner has admitted that Johnson fails to describe an adhesive article comprising 
two such release liners, but correctly notes that the use of two release liners is generally known. 
However, the Examiner has failed to show that Johnson, Zoller, or any other source describes an 
problem that arises when two release liners are used, nonetheless, the use of a roll stability layer 
when two release liners are brought into contact when an adhesive article is wound into a roll. 

The Examiner is correct that Johnson and Zoller each describe a single-linered adhesive 
article, where the single liner has a friction enhancing layer said to be suitable for use against a 
heat activated adhesive. However, from this, the Examiner improperly concludes that "It would 
have been obvious to one of ordinary skill in the art to include a friction enhancing layer on one 
of the support sheets of the release liners for forming a roll of the double-sided PSA tape, 
motivated by the desire to obtain the enhanced roll stability taught by Johnson." Clearly, if 
Johnson fails to describe a double-linered adhesive article, Johnson also fails to describe any 
potential problems, such a roll stability, that might arise in such a construction 

The Examiner's conclusory statements notwithstanding, the Examiner has failed to 
establish that one of ordinary skill in the art would have recognized any need to enhance the 
friction between release liners. In addition, the Examiner has failed to establish that one of 
ordinary skill in the art would consider the teachings of Johnson or Zoller - each directed to 
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enhancing the friction between a release liner and a heat activated adhesive - when trying to 
solve the unrelated problem of providing roll stability when two release liners are in contact. 

In summary, absent the hindsight obtained from Appellants' disclosure, the Examiner has 
failed to show (1) why one of ordinary skill in the art would either recognize the need for a roll 
stability layer between two release layers wound into contact with each other or (2) why one of 
ordinary skill in the art would consider the teachings of Johnson or Zoller, which are directed to 
roll stability layers between a liner and a heat-activated adhesive, when trying to address this 
problem. 

2. The Examiner 's prior responses to this argument are without merit. 
In the Final Office Action, the Examiner referred to page 7 of Appellants' response to the 
First Office Action stating: 

Applicant argues as psge 7 : 

fin. mi m: acb!.t>\vk< - it M nss do » Im . \ m: ol 

n, t E us m n or 1 h -I II n lb nu > 1 i % an i . 

i I I s. I I I I, O I 111 ] , ]< ll -K. 11, J, 1 

k oi thi - pj n i r - N ( of ill i r si cand oi ) U ic votil > co t i< is 

I > II I I I ill f t I I I f I I I I L U I I I t I 11 'I 111) 

nhc^oi thc^j-s 1c one o oi i — j 1 1 t3 rh v - rr mi i „ i>t 

to! t-itf i. ( l i i ik in - ( i mi r u I „ j v o . -r mi ' h * ion - 

S.n n\ilJ,i[> J p.v^ i . ^ IMt ■ s. .di-CMYC.''' 1 

However, rather than addressing whether and why Johnson would inform one of ordinary skill of 
the need for a friction enhancing layer, the Examiner merely repeated his argument in support of 
including two release liners, i.e., 

Hn\i.;\0! f:v U fhi.;l nolkC 'pLtCOV.; j.'h\iv lu^t\ both .h^s oKt k-mNe \iik'd PV\ 
I j \ sunn «,b di.H^-J! no, cU\ ku un-xii 'Ii >i < t k t . ik - 

VppHeam\s argument i* misplaced 
Actually, it is the Examiner's argument that is misplaced. Appellants and the Examiner agree that 
the use of two release liners in generally known; however, they also agree that Johnson fails to 
describe such a construction. Merely repeating that the use of two release liners is known is 
irrelevant to whether Johnson or any other source describes the need for roll stability layer in such 
a construction. 

In the Final Office Action, the Examiner refers to pages 7 and 8 of Appellants' response 
to the First Office Action correctly noting Appellants' argument that: 
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i h i n t i tJiU oil i f sli umpifjx V>1 ' <ft il 
effect" is. 

h. If the "purported benefit* is to enhance friction, die Examiner has failed 

O In UH 'III nth 1 4. I , , J m - \ I I - or 

uep - jg «c Clot n u ic Ji \xn a eft ct m * tape pfit< raw 
hd\int* two r;L\^c i net-, ^ \ no _> ^t <, uji o i- icqu re : b\ , 5 ~- 
present, claims." 

However, rather than addressing the failure of Johnson to describe the need for friction 
enhancing agent between two release liners, the Examiner merely repeats the argument that 
Johnson teaches a friction enhancing layer stating: 

i>.vr\e " v ill i i hi 1 s 1 1 t i 1 to I k ii ui u ml i 
t. . ,s ii on ho cot , k ii it I I tt 1 on i ,: !; f m hi nun Sv , 

eoti<on-it\; t iivUi v-oH \ \ UtMSKh tvt pros ^ so i suh io lvr.uvi tk- jcUjs^ kici-. >n 
noil oUMal. i S S\ i i I v r it ill J I k ,i i. S ' Ik * ui 

rendered obvious by fe- Officii notice set forth above. 

Appellants submit that this assertion by the Examiner amounts to no more than a 
conclusory statement lacking the necessary rational underpinning to support the legal conclusion 
of obviousness. (See, KSR, 550 U.S. at 1, 82 USPQ2d at 1396 (quoting In re Kahn 441 F.3d 977, 
988, 78 USPQ2d 1329, 1336 (Fed. Cir. 2006)).) The Examiner provided no evidence or 
arguments to support the assertion that a friction enhancing agent would be required between 
two liners or the assertion that one or ordinary skill in the art would apply the teachings of 
Johnson to this problem, nonetheless that they would have any reasonable expectation of 
success. 

In summary, the Examiner has failed to address critical elements of a proper rejection 
under 35 USC § 103. For example, absent the hindsight gained from Appellants' specification, 

(1) what is the teaching, suggestion, or motivation from the cited references or any other 
source for modifying the references as suggested by the Examiner; and 

(2) what is the basis for a reasonable expectation of success when applying the teachings 
of a friction enhancing layer for use between a liner and a heat-activated adhesive to 
the separate problem of a roll stability layer between two release liners? 
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3. The Examiner's reliance on the purported equivalency of EAA and EVA is contrary to 

Federal Circuit Precedent as set forth by In Re Ruff . 

In the Final Office Action, the Examiner refers to page 8 of Appellants' response to the 

First Office Action correctly noting Appellants' argument that: 

\ i| i tm t ih i i i;vn st iU if P% \ of) ^ v 
t r t t j | !% 1 i s j . [I i 1 k tli I Uh t m\ . ^ >, i i 
x [] t- ) < hi ! t i Ml in i s I ill km 1 v j f 

Ui H-i ii % t] i 1 1] - I Ms , uh i i ii l> \ mi ( o H I i 
iNv. i '!ltl>^144i Hi S k m J t « * H \ \ 

\4{-li i V \ 1 M IK si ill i |M 1 v 1 > Willi*. I 

b im'S > M -,h _ 1 1 pi\tnno< i . k< j > r» i ' ^ i If- rh< 
ir th \- m- - inn h>ik n? ' ) 

In response, the Examiner argued: 

o % h ) I mi rated ?bar I \ n % < quivaieti Ffce bs» o 

i ] i<>i is fb so. i In nn \ w t i ' in t t s mi i ^ kl! 

S I K VII I. 1 v. sit 111 i J J. 1 < s L ()V()lt>ldllll.U L i iJ k.u 

r < mH J k I h I ill < 1 V M 1 1 t ll I i ft Ii> 1 l| 1 K I I f si it I s J"l 

forming mixtures for use its fraction enhancing layers. 

Appellants discern no meaningful distinction between the terms "equivalent" and 
"functionally equivalent" in the context of the present argument. For example, in the First 
Office Action, the Examiner appears to use the terms interchangeably, stating: 

1 s li IV )\ s 1 n I f MMn I H>fM t tH 1 si i 111 UH UH iK VT\l 

acetauMfcV^ i 1. Ur% Houexei i < n > thet I \ \aidBA<\arc? 

> n 1 i I r 'i m t i K tiM m y n n Im i n nu t I ,i 1 uv f 

t t k, v U i tuilf i s sf ii i on ill \i ti ihs. ik ,u\"-itijd \\ 

-\V\ A \(v ^1 . tK 1 tij t t >t * Ht i 1 . i IHH i I li- i I i ■ 1 ■ i ' 

^jV^Cn^s^cnahM-. >m s S , LlH_ k it n \> I us. r> 'PtL * ' *t "u , 

o s , - lih i ii se, P 1 > 1 1-1 0" 

Regardless of any distinction between these terms; however, controlling legal authority 
still holds that "it is no longer possible to indulge in a presumption that the members of a 
Markush group are recognized by anyone to be equivalents except as they 'possess at least one 
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property in common which is mainly responsible for their function in the claimed relationship.'" 
(In Re Ruff, 256 F.2d 590, 599 (CCPA 1958) (citing the 1953 revision of section 706.03(y) of the 
Manual of Patent Examining Procedure).) Despite such a clear expression of binding authority, 
the Examiner has consistently relied on the mere fact that EAA and EVA are both listed in the 
same Markush-type group as release as materials to assert that they functional equivalents for 
use as a base material for a friction enhancing agent located between two release liners. 

The Examiner has acknowledged that Johnson merely teaches that "The face layer 
imparts desired surface tension adhesion and release characteristics with respect to pressure 
sensitive adhesives. " (Final Office Action, page 3, emphasis added.) This assertion is 
supported by the Examiner with reference to col. 3, lines 65-67 of Johnson which states: "Face 
layer 14 imparts to release liner 10 desired surface adhesion and release characteristics with 
regard to adhesive coatings to which the liner is to be applied. " (Emphasis added.) 

Thus, consistent with In re Ruff at best one can conclude that EVA and EAA "possess at 
least one property in common which is mainly responsible for their function" in providing the 
desired surface adhesion and release characteristic with regard to adhesive coatings . Clearly, the 
Examiner's attempt to extend the "functional equivalence" beyond these narrow permissible 
boundaries and assert that they are also equivalent when creating a friction enhancing layer 
between two non-adhesive coatings is contrary to controlling authority and cannot be sustained. 

4. The Examiner's reliance on the secondary reference (Zoller) fails to overcome the 
deficiencies of the primary reference. 

Although Zoller describes a layer comprising EVA, the Examiner has failed to show how 
Zoller describes, teaches, or suggests the use of such a roll stability layer between two release 
liners. Like Johnson, Zoller is directed to the problem of providing a roll stability layer between 
a single release liner and a heat-activated adhesive. For at least the reasons discussed above, the 
Examiner has failed to provide the required legal rational for extending those teachings to 
construction of the present claims. Rather, the Examiner has relied on mere conclusory 
statements - an approach forbidden by controlling law. (See, e.g., KSR.) 

For at least these reasons, Appellants assert that the rejection of claim 1 under 35 USC § 
103(a) is contrary to controlling authority and should be reversed. Similarly, the rejection of 
dependent claims 2-13, 15 and 16 should also be reversed. 
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B. Claim 14 

Claim 14 depends from claim 1 and further requires that roll stability material comprise an 
ethylene vinyl acetate having a vinyl acetate content of at least about 5% and less than about 
28% by weight. The Examiner's sole argument for the obviousness of claim 14 is that: 

1 «i i titw 1 2 m * \ u Mi 1 1 \ i f i l 1 1 1 • t i i v ill i i ^ 

indma.} omhi i fiyofonco more of the following * opolymer of Xylene and at least 
.Pi 1 1 hi imomnna >ucj t Lerylic.it d (EVA k vij 1 t t il vA>. efct tin soimi^r-i a 
kmj! d"tl\ i mod rk"i as 50 provu'c uCMiv\? *>ui\k„' ?cti- - d\" m sUrda^C 

i ^ " Of! I U 1 mi Mr i i it k t i >fn J f:o i » « I k 

a . mi Uk> ooi 0 oidi i s-i mi iln ) mi i i 1 -,ti r, ol tjtn th 1 u k 
•:llo< 

However, according to Federal Circuit Law, "A particular parameter must first be recognized as 
a result-effective variable, i.e., a variable which achieves a recognized result, before the 
determination of the optimum or workable ranges of said variable might be characterized as 
routine experimentation. ( In re Antonie , 559 F.2d 618, 195 USPQ 6 (CCPA 1977). (See MPEP 
§ 2144.05 (II) (B).)) 

Here, the Examiner has failed to show that one of ordinary skill in the art would 
recognize that varying the amount of a commoner (e.g., vinyl acetate) would affect "surface 
tension adhesion and release characteristics." Also, as expressly stated in Johnson, and as 
acknowledged by the Examiner, Johnson merely describes providing the desired surface tension 
adhesion and release characteristics with respect to an adhesive surface. The Examiner has 
failed to articulate any basis for presuming one of ordinary skill in the art would recognize any 
results effective property of the vinyl acetate content when trying to provide a roll stability layer 
between two non-adhesive substrates (e.g., release liners). 

The influence of vinyl acetate content and its effects on a variety of factor important to its 

function as a roll stability layer in the constructions of the present claims were identified by the 

present inventors and are described in the present specification. For example, the need for at 

least about 5% by weight vinyl acetate to achieve a desired coefficient of friction is described at 

page 7, lines 28 - page 8, line 2. The need to have a vinyl acetate content of less than about 28 
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weight % to prevent blocking is described at page 7, lines 20-28. Appellants respectfully submit 
that the Examiner has to failed to show that, absent the teachings of the present inventors, one of 
ordinary skill in the art recognized that EVA could be used as a roll stability layer between two 
release materials, nonetheless that the vinyl acetate content was a results effective variable to be 
adjusted for the purpose of providing a roll stability layer between two release layers. 

For at least these reasons, Appellants assert that the rejection of claiml4 under 35 USC § 
103(a) is contrary to controlling authority and should be reversed. 



For at least the foregoing reasons, Appellants respectfully submit that the Examiner has 
erred in rejecting this application. In particular, as the Examiner's rejections fail to meet the 
minimum requirements to establish a prima facie of obviousness and are contrary to controlling 
legal authority, they cannot be sustained. Please reverse the Examiner on all counts. 



Conclusion 



Respectfully submitted, 



December 16, 2010 



By: 



/Thomas M. Spiclbaucr/ 



Date 



Thomas M. Spielbauer, Reg. No.: 58,492 
Telephone No.: 651-736-9814 



Office of Intellectual Property Counsel 
3M Innovative Properties Company 
Facsimile No.: 651-736-3833 
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Claims Appendix 

1. (Original) An adhesive tape assembly comprising: 

a double-sided adhesive tape comprising front and back adhesive sides, each of 
said adhesive sides comprising a pressure sensitive adhesive; and 

a first release liner having a release side comprising a release material in contact 
with, bonded to and readily removable from one of said adhesive sides, and a first liner back 
side; and 

a second release liner having a release side comprising a release material in 
contact with, bonded to and readily removable from the other of said adhesive sides, and a roll 
stability side comprising a roll stability material which contacts the back side of said first release 
liner when said adhesive tape assembly is formed into a roll, said roll stability material 
comprising an ethylene vinyl acetate and providing a substantial increase in roll stability, when 
said adhesive tape assembly is formed into a roll. 

2. (Original) The adhesive tape assembly as set forth in claim 1, further comprising a 
tab bonded to at least one of said first liner back side and said roll stability side, each said tab 
being operatively adapted to facilitate removal of one said release liner from said adhesive tape 
by pulling on said tab. 

3. (Original) The adhesive tape assembly as set forth in claim 2, wherein said tab is heat 
bonded to said first liner back side, with said first liner back side comprising at least one of a 
polyethylene, polypropylene, polyester, thermoplastic polyolefin, copolymer of polyethylene and 
polypropylene, and combinations thereof, and said tab comprising at least one of a polyamide, 
polyethylene, polyester, thermoplastic polyolefin, copolymer of polyethylene and polypropylene, 
and combinations thereof. 

4-10 (Cancelled) 

1 1 . (Original) The adhesive tape assembly as set forth in claim 1 , wherein said second 
release liner further comprises at least one intermediate layer disposed between said release 
material and said roll stability material, said intermediate layer comprising at least one of a 
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medium density polyethylene and a low density polyethylene, with said intermediate layer of 
low density polyethylene being disposed between said release material and said intermediate 
layer of medium density polyethylene, and with said intermediate layer of medium density 
polyethylene being disposed between said roll stability material and said intermediate layer of 
low density polyethylene. 

12. (Original) The adhesive tape assembly as set forth in claim 1, wherein said ethylene 
vinyl acetate has a sufficiently low vinyl acetate content that said roll stability side does not 
block with said back side of said first release liner. 

13. (Original) The adhesive tape assembly as set forth in claim 12, wherein the back side 
of said first release liner comprises at least one of a high density polyethylene, a medium density 
polyethylene, a low density polyethylene, a linear low density polyethylene and an ultra-low 
density polyethylene. 

14. (Original) The adhesive tape assembly as set forth in claim 1, wherein said roll 
stability material comprises an ethylene vinyl acetate having a vinyl acetate content of at least 
about 5% and less than about 28% by weight. 

15. (Previously Presented) The adhesive tape assembly as set forth in claim 1, wherein 
said roll stability layer further comprises up to about 5% by weight of an anti-blocking agent 
based on the amount of ethylene vinyl acetate present. 

16. (Original) The adhesive tape assembly as set forth in claim 1, wherein said adhesive 
tape assembly has a width and is wound into a roll, with said roll stability side contacting said 
first liner back side, and said roll has an outer circumferential edge, a diameter that is at least 
about 20 times said width and does not fall apart when held suspended along said outer 
circumferential edge. 

17. (Withdrawn) A method of otherwise applying a double-sided pressure sensitive 
adhesive tape to one or more surfaces, said method comprising: 
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providing the adhesive tape assembly as set forth according to claim 1 ; 

removing one of the release liners from one or more lengths of the adhesive tape 
assembly so as to expose the pressure sensitive adhesive of an adhesive side of each length of the 
adhesive tape assembly; and 

applying the exposed pressure sensitive adhesive of the adhesive side of each length of 
the adhesive tape assembly to a first surface. 

18. (Withdrawn) The method as set forth in claim 17, wherein said providing 
comprises providing a roll of the adhesive tape assembly, and said method further comprises: 

unwinding the roll; and 

separating the adhesive tape assembly into discrete lengths, with each discrete length 
having a length and a width suitable for adhering a component onto part of a vehicle. 

19. (Cancelled) 

20. (Withdrawn) The method as set forth in claim 17, further comprising: 
removing the remaining release liner on the one or more lengths of the adhesive tape 

assembly so as to expose the other adhesive side of each length of the adhesive tape assembly; 
and 

applying the exposed pressure sensitive adhesive of the other adhesive side of each 
length of the adhesive tape assembly to a second surface, 

wherein the adhesive tape is applied between the first surface and second surface. 

21. (Withdrawn) The method as set forth in claim 17, further comprising: 
bonding a tab to at least one of the first liner back side and the roll stability side of one or 

more lengths of the adhesive tape assembly. 

22. (Withdrawn) The method as set forth in claim 21, wherein said bonding occurs 
after said removing, and the tab is bonded to the remaining release liner on the one or more 
lengths of the adhesive tape assembly. 
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23. (Withdrawn) The method as set forth in claim 21, wherein said bonding 
comprises bonding a tab to the back side of the first release liner, and said removing comprises 
removing the second release liner. 

24. (Withdrawn) The method as set forth in claim 23, wherein said bonding further 
comprises bonding another tab to the roll stability side of the second releases liner, and said 
removing comprises pulling the other tab to remove the second release liner. 

25. (Withdrawn) The method as set forth in claim 21, wherein said bonding 
comprises bonding a tab to the roll stability side of the second release liner, and said removing 
comprises removing the second release liner by pulling on the tab. 

26. (Withdrawn) The method as set forth in claim 21, further comprising: 
removing the remaining release liner on the one or more lengths of the adhesive tape 

assembly by pulling on the tab, so as to expose the other adhesive side of each length of the 
adhesive tape assembly; and 

applying the exposed pressure sensitive adhesive of the other adhesive side of each 
length of the adhesive tape assembly to a second surface, 

wherein the adhesive tape is applied between the first surface and second surface. 

27 -28. (Canceled) 



16 



Application No.: 11/568,376 



Case No.: 59715US004 



Evidence Appendix 



None. 
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Related Proceedings Appendix 

With respect to Appeal 2010-008798; the following documents are enclosed with this Appeal 
Brief. 

(1) Brief on Appeal dated 12-Mar-2009 

(2) Examiner's Answer dated 13-May-2009 

(3) Decision on Appeal dated 20-Oct-2010 

(4) Request for Rehearing dated 14-Dec-2010 

(5) Amended Request for Rehearing dated 14-Dec-2010 



Appellants note that some of the issues and arguments presented in the current appeal are closely 
related to issues and arguments presented in Appeal 2010-008798. 
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